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WHY ARE WE TALKING ABOUT THIS?



AGENDA

 Identifying the seller

 Legal Issues

 National Tax Issues

 Industry Focus

 What is Taxable?

 Colorado Marketplace Facilitator Issues

 And more!



WHO IS THE SELLER?

Look at how order is 
placed and how payment 

is made

Some only accept 
electronic payments 

Some allow the customer 
to pay with cash 

Some are affiliated with 
the restaurant Some are third parties 

Some restaurants employ 
their own delivery staff or 

designate deliverers as 
independent contractors. 



HOW IS THE 
RESTAURANT PAID 
VS. THE DELIVERY 
COMPANY?



COLORADO BAKERY ISSUE



LEGAL ISSUES

 In April, consumers in Delaware filed a class action lawsuit against food delivery 
app DoorDash, alleging the company collected tax on deliveries to customers in 
states that do not impose sales taxes (Moore et al. v. DoorDash, Inc., Case No. 
1:19-cv-00636, Delaware District Court, 04/05/2019).



SALES TAX TREATMENT FOR STATES BASED ON 
THEIR STATE RESPONSES:

- Alabama
The delivery service is considered a 
separate service and the restaurant is 
ultimately responsible for the sales 
tax.
- Connecticut
Issued ruling no. 2018-1 on the matter, stating 
that the sales were sales for resale and the 
delivery company was liable for the tax.
- Tennessee
The delivery service is considered a separate 
service and the restaurant is ultimately 
responsible for the sales tax.

- Florida, Kentucky, Mississippi
The delivery service is ultimately 
responsible for any sales tax on food 
delivered to a customer. 

The restaurant should be provided an 
exemption certificate stating that the 
sale is a sale for resale.

https://connect.hornellp.com/resources/franchise/sales-
tax-implications-of-using-third-party-delivery-services

https://connect.hornellp.com/resources/franchise/sales-tax-implications-of-using-third-party-delivery-services


“The 34 states that have told us 
to tax our service and delivery 
fees need to audit everyone in 
our industry to make sure we're 
following their tax laws," 
Grubhub CEO Matt Maloney 
said.





INTERESTING READS

https://www.forbes.com/sites/sarwantsingh/2019/09/09/the-
soon-to-be-200b-online-food-delivery-is-rapidly-changing-

the-global-food-industry/#65457017b1bc

https://help.uber.com/restaurants/article/view-past-
payments-and-breakdowns?nodeId=51a4bf78-6b4e-47d3-

898f-606b70ad1b9f

Forbs - Online Food Delivery Uber Eats – Payment Breakdown

https://www.forbes.com/sites/sarwantsingh/2019/09/09/the-soon-to-be-200b-online-food-delivery-is-rapidly-changing-the-global-food-industry/#65457017b1bc
https://help.uber.com/restaurants/article/view-past-payments-and-breakdowns?nodeId=51a4bf78-6b4e-47d3-898f-606b70ad1b9f


GROWING INDUSTRY NOT FOCUSED ON TAX

 Forecasts show this segment will continue to grow
 How do you stay competitive or gain market share?

 Delivery Industry Issues
 What recourse does the delivery company have?

 Consumer habits
 What drives their demand?



GROWING INDUSTRY NOT FOCUSED ON TAX

Finger pointing in all directions

Everyone may feel like the victim

Remember Sales Tax is a transaction tax

- Define the transaction.



WHAT IS 
TAXABLE?

 Anyone who works with food and beverage 
taxation knows that rates and taxability can vary 
wildly even within the same five-digit zip code.

 In most cases, the delivery destination will 
determine which rates to apply. However, if the 
purchaser chooses a pick-up option in the app, 
tax may need to be calculated based on the 
restaurant’s location.

 Do any special rules apply similar to FTD flower 
delivery?



WHAT IS 
TAXABLE?

 After determining the jurisdiction, the next point 
of analysis is the taxability of each item. With 
food and beverage, this can come down to 
seemingly trivial differences – for example, in 
New York, a sliced bagel is nontaxable but if you 
order it with cream cheese or butter, it becomes 
taxable.

 Food delivery apps also need to consider whether 
delivery charges, service fees, and tips are 
taxable in each jurisdiction.



MARKETPLACE FACILITATOR - DOR

 Certain provisions of HB19-1240 have changed the sales tax obligations for 
businesses and individuals who sell products via online marketplaces. This law also 
defined the different aspects of a retail transaction:

 Marketplace - a physical or electronic forum; including, but not limited to, a store, a 
booth, an internet website, a catalog, or a dedicated sales software application, where 
tangible personal property, commodities, or services are offered for sale, lease, or 
rental.
 Marketplace Facilitator - an individual or legal entity that operates a marketplace 

(i.e. Amazon or Etsy)
 Marketplace Seller - someone who sells goods through a marketplace facilitator
 Multichannel Seller - someone who sells through a marketplace facilitator, but also 

sells products directly to customers online or in a physical store.

https://leg.colorado.gov/bills/hb19-1240
https://www.colorado.gov/pacific/tax/marketplace-facilitator
https://www.colorado.gov/pacific/tax/marketplace-seller
https://www.colorado.gov/pacific/tax/multichannel-seller


2019 - CHANGE

 As of October 1, 2019, 

 A marketplace facilitator must collect and remit all applicable state and state 
administered local sales taxes for any sales made in Colorado through its 
marketplace. 

 A marketplace facilitator has all the administrative and substantive rights, 
obligations, and liabilities of a retailer with respect to any sales made by a 
marketplace seller or multichannel seller through the facilitator’s marketplace.

 Small business exception



OTHER MARKETS

 Grocery stores, Retail stores, Convenience stores

 Personal Services or Resale?

May be driven by customer demands, but may not reflect or 
incorporate proper taxation



QUESTIONS & COMMENTS
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